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INDIAN WATER RIGHTS IN THE
UPPER MISSOURI RIVER BASIN
WILLIAM H. VEEDER*

The cradle of the body of jurisprudence respecting the Indian
prior and paramount rights to the use of water is the Upper
Missouri River Basin. It was in the famous case of Winters v.
United States' that the United States Supreme Court recognized
that the Fort Belknap Tribe in the State of Montana had reserved
for itself rights in the Milk River to meet the water requirements
for its reservation. 2 The Milk River is a major tributary of the
Missouri. That the Indians, in total disregard of their interests,
have been deprived of invaluable rights under the Winters doctrine
by the Interior Department's Reclamation Bureau is as fundamental
to this article as the underlying tenets of the law giving rise
to the all important doctrine.
The rationale of Winters as enunciated by the Supreme Court
is primarily based on simplistic principles of real property law
concerning the private property of the Indian people held in trust
for them by the United States.3 It is likewise predicated upon
Indian Water Rights Specialist, Bureau of Indian Affairs.
1. Winters v. United States, 207 U.S. 504 (1908).
2. The Milk River has its source in Montana's Blackfeet Indian Reservation, flows
northward into Canada, enters Montana to the west of the Fort Belknap Indian Reservation, (constituting the northern boundary of that reservation), proceeds eastward
(constituting a portion of the western boundary of Montana's Fort Peck Indian Reservation, where in the state of nature, it entered the Missouri River. See Montana,
Water Resource Development Map, U.S. Department of the Interior, 1970.
3. It is elementary that rights to the use of water are interests in real property.
1 WIEL, WATER RIGHTS IN THE WESTERN STATES, 20, 21, 301 (3d ed. 1911) ; Ashwander
v. TVA, 297 U.S. 288, 330 (1936); United States v. Chandler-Dunbar Co., 229 U.S. 53,
73 (1913). Likewise elementary Is the principle that a right to the use of water is
usufructuary and does not relate to the corpus of the water itself. See Wright v. Best,
19 Cal.2d 368, 121 P.2d 702 (1942); Fuller v. Swan River Placer Mining Co., 12 Colo.
12, 19 P. 836 (1898) ; Sowards v. Meagher, 37 Utah 212, 108 P. 1112 (1910) ; See
also Lindsey v. McClure, 136 F.2d 65, 70 (10th Cir. 1943).
Since Winters doctrine rights are interests in real property they are entitled to
protection and the obligation to protect them against abridgment and loss is identical
with the obligations regarding the land itself. The Justice Department's publication is
one source declaring the private nature of American Indian interests in real property
which includes Indian rights to the use of water. Because of the private character of
these rights, just compensation to the Indians must be paid when the National Government takes them in the exercise of its power of eminent domain. FEDERAL EMINENT DO*
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N. Property of Indian wards.-As guardian of the Indian wards, the
United States has the power of management and control over lands occupied by the tribes or Indian allottees. Such lands prior to some division
or allotment in severalty, are held by the tribe in common. While strict
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an equally fundamental premise: the arid and semiarid lands of
the United States comprising Western Indian reservations are uninhabitable without water. This fact is applicable to Indians and
non-Indians alike, thus resulting in an unrelenting life and death
struggle for rights to the use of water, the Indians' most valuable
asset. In Arizona v. California, 4 the United States Supreme Court
said that the Indians' prior and paramount rights to the use of
water must be (1) adequate "to make . . . livable" the Indian
lands, 5 and (2) ". . . sufficient to satisfy the future as well as
the present needs of the Indian Reservations." 6
From those pronouncements by the Supreme Court there emerge
these aspects of the law concerning Winters doctrine rights to

the use of water:
(1)

These rights are the very essence of life itself for the
Indian people occupying the arid regions of the Western
United States.
(2) Water on those arid lands "is necessary to sustain life." 7
(3) Without water those Indian "lands would have been useless.""
Placed in the correct perspective, then, the subject to which this
article pertains is the continuity of Indian life in Western America.
Seize and take from the Indian people, by whatever means, their
life-sustaining Winters doctrine rights to water and you take from

them the basis for their continued existence as a separate and
distinct people.
Factually the Winters case, as initiated in the Federal District
Court for Montana, 9 was an ordinary action of a downstream
user asserting prior rights against an upstream user allegedly interlegal title is often in the United States, under the treaties, statutes, or
executive orders creating their reservations, the Indian tribes usually have a
full beneficial interest, described as a 'right of perpetual use and occupancy'. Since this right Is not to be narrowly construed, the tribal interest
has been treated for all practical purposes as equivalent to ownership of
the land itself. Thus when there is a taking of the whole tribal interest
within the meaning of the Fifth Amendment, the Government must Include
as part of just compensation to the tribe the value of the natural resources on the lands such as timber or materials. Certain profits a prendre,
such as the right to take fish or gather herbs, occasionally granted to
Indian tribes, are also regarded as property rights.
Id. at 76-77. See also United States v. Gerlach Live Stock Co., 339 U.S. 725 (1950).
The nature of the private Indian property interests held in trust for them by the
Nation, including their rights to the use of water, are sharply differentiated under the
law from "public property," and by law are required to be separately administered. FEDERAL
ENCROACHMENT ON INDIAN WATER RIGHTS AND THE IMPAIRMENT OF RESERVATION DEVELOPMENT, 2 A COMPENDIUM OF PAPERS: JOINT ECONOMIC COMMITTEE 490, 91st Cong., 1st Sess.
(1969) ; 25 U.S.C.
1 et seq; 5 U.S.C. § 485; F. COHEN, HANDBOOK OF FEDERAL INDIAN

LAW 33 et seq., 94 et seq. (GPO, 1945).
4. 373 U.S. 546 (1963).
5. Id. at 599.
6. Id. at 598.
7. Id. at 600.
8. Id.
9. Winters v. United States, 143 F.
States, 148 F. 684 (9th Cir. 1906).

740,
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fering with his rights to water-with one significant qualification:
The downstream claimants were the Fort Belknap Indians on whose
behalf the action was brought by the United States as trustee. 10
That difference was of critical importance and the legal implications
are still being assessed and contested.
Chronicled in the Winters decision is the history of the American
Indians in the well-springs area of the Missouri River (which was
concerned in that decision). In these succinct terms the Supreme
Court stated the main thrust of the Winters case: "The case,
as we view it, turns on the agreement of May, 1888, resulting
in the creation of Fort Belknap Reservation. In the construction
of this agreement there are certain elements to be considered
that are pertinent and significant."'" The nature of the agreement
between this Nation and the Indians is that of a covenant between
sovereigns. The following Constitutional powers of the United States
of America were, or previously had been, invoked in the formulation of the agreement of May, 1888: the Supremacy Clause,1 2 the
10. The Congress shall have power: "To regulate Commerce with foreign nations,
and among the several States, and with the Indian tribes ..
" U.S. CONsT. art I, § 8,
cl. 3. A half century after the adoption of the Constitution Chief Justice Marshall
labored greatly in an effort to analyze what he termed the "anomalous . . . character . . ."
of the Nation's relationship with the Indians. He determined that an Indian Tribe was
neither a state nor a foreign nation when the Cherokees sought to invoke the Court's
jurisdiction against Georgia. On the subject of that relationship he declared:
The condition of the Indians in relation to the United States is,
perhaps, unlike that of any other two people in existence. In general, nations
now owning a common allegience, are foreign to each other. The term foreign
nation Is, with strict propriety, applicable by either to the other. But the relation of the Indians to the United States is marked by peculiar and cardinal distinctions which exist nowhere else.
He then summarized, saying:
"Their relation to the United States resezmbles that of a ward to his guardian."
Cherokee Nation v. Ga., 30 U.S. (5 Pet.) 1, 17 (1831).
Repeatedly the Supreme Court has expressed the idea that:
The relation of the Indian tribes living with'n the borders of the
United States, both before and since the Revolution, to the people of the
United States has always been an anomalous one and of a complex character. (Emphasis supplied) United States v. Kagama, 118 U.S. 375, 391
(1886).
More recently Mr. Justice Murphy, speaking for the Supreme Court, said:
This Court has recognized the distinctive obligation of trust incumbent upon
the Government in its dealings with these dependent and sometimes exploited people. Seminole Nation v. United States, 316 U.S. 286, 296 (1942).
The Constitutional obligation here involved has also been referred to as "the
generous and protective spirit which the United States properly feels toward its Indian
wards ..
" Oklahoma Tax Commission v. United States, 319 U.S. 598, 607 (1943). In
keeping with that platitude the Court has alluded to the "high standards for fair dealing
required of the United States In controlling Indian affairs." United States v. Tillamooks,
329 U.S. 40, 47 (1946).
See FEDERAL ENCROACHMENT ON INDIAN WATER RIGHTS AND THE IMPAIRMENT OF
RESERVATION DEVELOPMENT, 2 A COMPENDIUIM OF PAPERS: JOINT ECONOMIC COMMITTEE

487, 91st Cong., 1st Sess. (1969).
From the same source the standards of performance required by the United States,
trustee, are reviewed: It must act for and on behalf of the American Indians as trustee
without reservation and with the highest degree of care, skill and diligence. See Presidential Message to Congress, July 8, 1970, 28 CONG. Q. 1821 (1970).
11. Winters v. United States, 207 U.S. 564, 575-6 (1908).
12. U.S. CONST. art. VI:
This Constitution, and the laws of the United States which shall be
made, under the Authority of the United States, shall be the supreme Law
of the Land; and the Judges in every State shall be bound thereby, any
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Treaty-making power or the power to act with other sovereigns, 13
the Commerce Clause, which establishes in explicit terms the Nation's exclusive relationship with the American Indians, 14 and the
property clause of the Constitution vesting in this Nation the
exclusive and plenary authority to administer its property free
from interference by the States which had been or were to be
admitted into the Union. 15
The dignity of the Winters doctrine is manifested by the fact
that the genesis of it is the Supreme Court's recognition of the
immemorial character of the rights of the Fort Belknap Indians,
and the fact that the National Government exercised the supreme
law of the land in effectuating that doctrine. Today the government
assumes responsibility as trustee for the viability of the Indian
communities, the very existence of which in the arid West is dependent on the Winters doctrine.
As observed above, the history of the Indians of the Upper
Basin of the Missouri River in the last century is in actuality
the history of their Winters doctrine prior and paramount rights
to the use of water. Reference in that regard is made to the
Treaty of 1855 with the Blackfoot Indians. 16 President Pierce on
April 25, 1856 signed and sealed that Treaty. 17 This Presidential
act affirmed "articles of agreement and convention made and concluded between the United States and the Blackfoot and other
tribes of Indians, at the council ground on the Upper Missouri
River," which had been concluded between the leaders of the Indians and those of the United States.' It is important to observe
that in that Treaty guarantees were made in regard to ".
nations and tribes of Indians, who occupy, for the purposes of
hunting, the territory on the Upper Missouri and Yellowstone Rivers,
and who have permanent homes . . ." in that vast area. 19 (Emphasis
supplied) Among others were Indian Nations: "East of the Rocky
Mountains, the Blackfoot Nation; consisting of the Piegan, Blood,
Blackfoot, and Gros Ventres ... .
Thing in the Constitution or Laws of any State to the contrary notwithstanding.
13. U.S. CONST. art. I, § 2: "He [the President] shall have Power, by and with the
Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators
present concur."
14. U.S. CONST. art. I, § 8, cl.3: "The Congress shall have the Power . . . To regulate Commerce with foreign Nations, and among the several States, and with the Indian
Tribes."
15. U.S. CONST. art. IV, § 3, cl.2: "The Congress shall have Power to dispose of and
make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States."
16. Treaty with the Blackfoot Indians, Oct. 17, 1855, 11 Stat 657 et seq. (effective
Apr. 25, 1856).
17. Id. at 662.
18. Id. at 657.
19. Id. at 657.
20. Id. at 657.
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It is essential to emphasize here that the 1855 Treaty alluded
to above is the covenant which gave rise to the Winters doctrine.
From that covenant to the Agreement of May, 1888, the courts
traced an unbroken chain of title to the rights to the use of water
in the Milk River. In its Winters opinion the Court of Appeals
for the Ninth Circuit, subsequently affirmed by the Supreme Court,
said: "By the terms and provisions of this treaty the Ft. Belknap
Indians .
reserved to themselves
the 'uninterrupted privileges of hunting, fishing, and gathering fruit,
grazing animals, curing meat, and dressing robes.' "21 "The territory
which was so set apart and reserved to them at that time embraced
the channel and the waters of the Milk River from its source
22
to its mouth lying within the confines of the United States....
Hence it is observed that the court of appeals alluded to the
inceptive act of the federal government in recognizing the Indians'
immemorial rights in the Milk River.
Thus, as stated by the court of appeals, there was encompassed
in the covenants between the Indians and this Nation an area
which continued to be the "abode" of the Fort Belknap Indians
until 1874. At that time Congress enacted legislation "to establish
'
a reservation for certain Indians in the Territory of Montana. 23
The Ninth Circuit Court of Appeals has stated that the territory
embraced within the above-mentioned Treaty ". . . was reduced
so as to embrace nearly all that part of Montana lying to the
north of the Missouri River, and extending from the Rocky Mountains
eastward to the Dakota boundary line including the Milk River
2 That area thus circumscribed continued to belong to
...
and was occupied by the Indian people until once again the Indians
and this Nation, acting through representatives, entered into nego21. Winters v. United States, 143 F. 740, 741 (9th Cir. 1906). These privileges were
the very essence of Indian life at that time and place.
22. Id.
23. Act of April 15, 1874, 18 Stat. 28:
That the following described tract of country, in the Territory of
Montana, be, and the same is hereby, set apart for the use and occupation
of the Gros Ventre, Piegan, Blood, Blackfoot, River Crow, and such other
Indians as the President may, from time to time, see fit to locate thereon,
viz: Commencing at the northwest corner of the Territory of Dakota, being
the intersection of the forty-ninth parallel of north latitude and the one
hundred and fourth meridian of west longitude; thence south to the south
bank of the Missouri River; thence up and along the south bank of said
river, to a point opposite the mouth of the Maria's river; thence along the
main channel of Birch Creek to Its source; thence west to the summit of
the main chain of the Rocky Mountains; thence along the summit of the
Rocky Mountains to the northern boundary of Montana; thence along said
northern boundary to the place of beginning.
24. Winters v. United States, 143 F. 740, 741 (9th Cir. 1906), a~ffd., 207 U.S. 564
(1908).
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tiations respecting the homeland of the Indians.2 5
Having said-for whatever reason-that the territory "...
is
wholly out of proportion to the number of Indians occupying the
same, and greatly in excess off their present or prospective wants
. . . and . . . said Indians are desirous of disposing of so much
thereof as they do not require. .. 26 the Indians once again agreed
to vastly reduce the lands which had been occupied by them.
Predicated upon that asserted consensus among the Indians it was
agreed that there would be a separate reservation for the Indians
at the Fort Belknap agency. The Indian Claims Commission recites
that "[h]istorically the Gros Ventre Indians were composed of two
bands known as the Gros Ventre (Atsina) of the prairie and the
' 27
Gros Ventre (Hidatsa) of the river.
In describing the Fort Belknap Reservation before it was further
reduced in size, the May 1, 1888, Agreement said this, among
other things: "Beginning at a point in the middle of the main
channel of the Missouri River, opposite the mouth of Big Muddy
Creek; thence up the Missouri River in the middle of the main
channel thereof, to a point opposite the mouth of Milk River;
thence up the middle of the main channel of Milk River ... "21
Based upon the unbroken chain of title of the Fort Belknap
Indians to lands which they now occupy the Court said:
'[W]hen the Indians made the treaty granting rights to
the United States, they reserved the rights to use the waters
of Milk River' at least to the extent reasonably necessary
to irrigate their lands. The right so reserved continues to
exist against the United States and2 its grantees, as well as
against the state and its grantees. 9
To fully evaluate the nature of the Indian prior and paramount
rights to the use of water, great stress is warranted on the language
here reiterated-the Indians for themselves "reserved"; they did
not grant those rights to the United States; "The rights so reserved"
by the Indians "exist" both against the Nation and the subsequently
created State of Montana, which would include the Fort Belknap
Indian Reservation.
The key issue of the May, 1888 Agreement, is that the contracting parties, the Indians and the Nation, desired to provide "permanent homes" for the Indian people and the objective was to make
25. Treaty with the Gros Ventre, Piegan, Blood, Blackfeet, and River Crow Indians,
May 1, 1888, 25 Stat. 113, 114, 116, 118.
26. Id. at 113.
27. 11 Ind. Claims Comm. 479 (1962).
28. 25 Stat. 113, 116 (1888). For further reduction of Fort Belknap Reservation see
11 Ind. Claims Comm. 479, 485 et seq. (1962).
29. Winters v. United States, 143 F. 740, 749 (9th Cir. 1906).
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them "self-supporting" through the exercise of their reserved rights
to the use of water. Consequently, the guarantees that the rights
would not be seized by federal agencies is as explicit as the
dignity of-this Nation in its conduct with the Indian people.
It was against that background that Winters lost his claims
against the Indian people, for Winters found that those who would
denigrate the Indian rights to the use of water were in effect attacking the very dignity of this Nation which had exclusive and plenary
power over the subject matter of this article.
Review by appeal was sought in the Supreme Court by Winters,
a non-Indian, from the judgment entered in favor of the Fort
Belknap Indians. The nature of that review was of extreme importance because it focused before the Supreme Court broad elements
that otherwise might not have been considered. Affirming the ruling
in the lower courts, the Supreme Court drew heavily upon the
lower courts' rationale that (a) the Indians were the owners of
the rights to the use of water which they retained under the Agreement of May 1, 1888; (b) the Indians were the grantors under
that Agreement, retaining all of their right, title and interest in
the reservation which they did not convey to the United States;
(c) those rights vested in the Fort Belknap Indians and retained
by them were vital to their very existence and were immune
from interference by the State of Montana or the laws enacted
by it pertaining to rights to the use of water among the dominant
non-Indian community over which the state has jurisdiction.
Unfounded assertions were made by Winters and rejected by
the Supreme Court. It is historically significant that identical attacks
against Indian rights have been made by non-Indians and states;
such attacks are currently being made throughout the Upper Missouri Basin. Consideration of those contentions is warranted because
of the contemporaneous attacks upon Indian rights.
Winters contended ". . . the means of irrigation were deliberately
given up by the Indians and deliberately accepted by the Government." 3 0 Having emphasized that the Fort Belknap Indian Reservation lands were arid, the Court analyzed in some detail both the
requirements to make "livable ' '1
the lands originally occupied
by the Indians and the nomadic way of life of these Indians.
It also reviewed the area they were to occupy under the May,
1888, Agreement: "It was the policy of the Government, it was
the desire of the Indians, to change those habits and to become
' 32
a pastoral and civilized people.
30. Winters v. United States, 207 U.S. 564, 576 (1908).
31. Arizona v. California, 373 U.S. 546, 599 (1963).
32. Winters v. United States, 207 U.S. 564, 576 (1908).
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Against that background the Court made this observation: "The
Indians had command of the land and water-command of all
their beneficial use. . ." for all purposes . 3 Indeed, the Supreme
Court recounted the beneficial uses for which the Indians held
their rights. Those Indian rights could be applied to "beneficial
use" whether the lands were "kept for hunting, 'grazing roving
'3 4
herds of stock,' or turned to agriculture and the arts of civilization.
The Court addressed the question of whether the Indians gave
up their rights to those beneficial uses in the Milk River under
their "command." The Court did this in answer to Winters' contention that in addition to the waters in the Milk River, in which the
Indians were claiming rights, ". . . there are springs and streams
on the reservation flowing about 2,900 inches of water. . .,,5
In upholding the Indian rights under the May 1, 1888 Agreement
the Court emphasized: "[the] Government is asserting the rights
of the Indians ' 3 6 not the rights of the United States. Although
rights to the use of water were not mentioned in the 1888 Agreement,
the Court stated: "by a rule of interpretation of agreements and
treaties with the Indians, ambiguities occurring will be resolved
from the standpoint of the Indians. ' ' 37 The Court entertained Winters'
contention "that if it be conceded that there was a reservation
of the waters of Milk River by the agreement of 1888, yet the
reservation was repealed by the admission of Montana into the
Union, February 22, 1889. . ...
. 'upon an equal footing with the
original States.' " But the Court answered this argument by saying
that the Fort Belknap Tribe had retained-not granted away-rights
essential to make their reservation "livable." Rejection of Winters'
argument that the admission of Montana into the Union could in
any way affect or denigrate the rights in the Milk River retained
by the Fort Belknap Tribe, is of transcendent importance to all
Indians.
Having found Winters' argument to be without merit the Supreme
Court based its holding upon the relationship between this Nation
and Montana when the May 1, 1888 Agreement with the Fort Belknap Indians was made, saying: "[T]he power of the Government
to reserve the waters and exempt them from appropriation under
the state laws is not denied, and could not be. ' 3 8 The rights
83.
34.
35.
36.
37.
38.
39.

Id. at 576.
Id. at 577.
Id. at 575.
Id. at 578.
Conrad Inv. Co. v. United States, 161 F. 829 (9th Cdr. 1908).
Id. at 830 and 831.
Id. at 882.

INDIAN WATER RIGHTS

thus reserved by the Indians

would be necessarily continued

"...

through the years."'89
As the Court initially stated: "The case, . . turns on the
. .. ,40 which was contemporaneous with
Montana's admission. The Court indicated ". . it would be extreme

agreement of May, 1888

to believe that within a year.

..

" after the 1888 Agreement when

Montana was admitted into the Union ".

.

. Congress destroyed

the reservation and took from the Indians the consideration of
their grant, leaving them a barren waste-took from them the
means of continuing their old habits, yet did not leave them the
power to change to new ones. ' 41 This established the basic concepts
of the Winters doctrine of Indian prior and paramount rights to
the use of water.
Upper Missouri Basin Indians were the first to successfully
assert prior and paramount rights to provide water for reservation
lands which would otherwise be uninhabitable. At the same time
another Indian Nation-the Blackfeet-was asserting rights in Birch
Creek, a Montana stream bordering their reservation.4 2 Recitation
of the chain of title of rights to the use of water for the Blackfeet
Indian Reservation is unnecessary. It parallels the history of those
rights in the Fort Belknap Reservation. Indeed, most of the documentation is identical with that of the Blackfeet Indian Reservation
as reviewed in Conrad Investment Co. v. United States.43 "The
lands within these reservations are dry and arid, and require the
diversion of water from the stream to make them productive and*
suitable for agricultural, stock raising, and domestic purposes.""
Based upon Winters which at the time of Conrad had been
already decided by the Supreme Court, the Court of Appeals for
the Ninth Circuit sustained the Indian prior and paramount claims
over the upstream diverters against whom the Conrad case had
been initiated. The importance of that decision to the Upper Missouri
Basin Indians-indeed, to all Indians throughout the Western Stateslies in the application of the Winters doctrine immediately after
the Supreme Court's enunciation of it. In reviewing the Winters
decision, the court in the Conrad case recognized that the rights
there declared and adjudicated were for the future expanded needs,
as well as the presently existing needs, of the Blackfeet Indians.
It likewise recognized the breadth of the language of the Supreme
Court in Winters. In subsequent years other cases in the Western
United States have followed the lead of the Conrad decision. 8
40.
41.
42.
43.

Id. at
Id. at
Id. at
161 F.

44.

Id. at 835.

45.

"EUnder the Winters and Conrad cases]

831.
831.
831.
829, 832 (9th Cir. 19o8).
[i]t Is obvious

that the quantum [of
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Its pronouncement as to the nature of the Indian prior and paramount rights is most instructive. Commenting on Winters, the
Conrad court said:
The law of that case is applicable to the present case, and
determines the paramount rights of the Indians of the Blackfoot Indian reservation to the use of the waters of Birch creek
to the extent reasonably necessary for the purposes of irrigation and stock raising, and domestic and other useful purposes.46 (Emphasis supplied).
Those "paramount" rights of the Indians were within the purview
of the Constitution of the National Government with the consequences
"that grantees and settlers on public lands outside of the reservation
could not acquire, under the desert land laws of the United States
or the laws of the state of Montana relating to the appropriation
of the waters of the streams of that state, the right to divert
the waters of the Milk River to the prejudice of the rights of
the Indians residing upon . . ." the Fort Belknap Indian Reserva47
tion.
The prescience of the Conrad decision for the Indian people
is manifested throughout, but never better demonstrated than by
this express ruling:
What amount of water will be required for these purposes
may not be determined with absolute accuracy at this time;
but the policy of the government to reserve whatever water
of Birch creek may be reasonably necessary, not only for
present uses, but for future requirements, is clearly within
the terms of the treaties as construed by the Supreme Court
in the Winters Case.48 (Emphasis supplied).
Equally important to Conrad's declaration that the Blackfeet
Indians hold rights in Birch Creek for their future requirements
is the fact that it provided the machinery to effectuate that concept.
It reviewed with approval and paraphrased the clause in the trial
court's decree that ". . . whenever the needs and requirements
of the complainant [Indians] for the use of the waters of Birch
Creek for irrigatingand other useful purposes upon the reservation
water] Is not measured by the use being made at the time the treaty reservation was
made. The reservation was not merely for present but for future use." United States v.
Ahtanum Irrigation Dist., 236 F.2d 321, 326 (9th Cir.), cert. denied, 352 U.S. 988 (1956).
See Arizona v. California, 373 U.S. 54.6 (1963):
The right reserved . . . was intended to satisfy the future as well as the
present needs of the Indian reservations. . . . How many Indians there will
be and what their future uses will be can only be guessed.
The criterion adopted was irrigable acreage.
46. Conrad Inv. Co. v. United States, 161 F. 829, 831 (9th Cir. 1908).
47. Id. at 831.
48. Id. at 832.
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exceed the amount of water reserved by the decree for that purpose. . ." the Indians may apply to the court for a modification
of the decree. 49 (Emphasis supplied). Since Conrad, courts in the
Columbia and Colorado River Basins have applied the Winters doctrine to insure the future economic development of Indian reservations.50
Finally, Conrad clearly established the relationship between the
competing interests of the Indian and non-Indian communities for
water in streams with a short supply. Having reiterated that the
Blackfeet Indians "have a paramount right to the waters of Birch
Creek. . ." the Court said: "It follows that the permission given
to the defendant [Conrad Investment] to have the excess over
the amount of water specified in the decree should be subject
to modification, should the conditions on the reservation at any
time require such modification.- 51 The Winters and Conrad decisions
established the parameter of the field of jurisprudence pertaining
to the Indian prior and paramount rights to the use of water.
Failure to enforce the principles of those cases will have the direct
effect of eliminating Indians as a distinct ethnic people occupying
the lands of their ancestors,,
Upper Missouri River Basin Indians' rights in the Big Horn
River drainage on Montana's Crow Reservation gave rise to another
facet of the Winters doctrine.5 2 Winters has been followed as recently
as 1939 in United States v. Powers.53 Reiterated in Powers is
the basic concept underlying the Winters doctrine, indeed, the law
respecting all Western rights to the use of water. "Without water,
54
Involved in
productive cultivation has always been impossible."
Powers were rights to the use of water on Indian allotted lands
subsequently transferred to non-Indians. Title to those lands is derived from the Treaty of May 7, 1868, concluded at Fort Laramie
55
between the United States and the Crow Tribe of Indians. The prime
objective of the Treaty was to assure a permanent home and
abiding place "for the absolute and undisturbed use and occupation
of the" Crow Indians.5 6 The Supreme Court has said: "[T]he
Treaty contains no definite provision concerning apportionment or
use of waters. Although the lands are arid, a considerable area
49. Id. at 835.
50. Arizona v. California, 373 U.S. 546, 600 (1963) ; United States v. Powers, 305 U.S.
537 (1939).
51. Conrad Inv. Co. v. United States, 161 F. 829, 835 (9th Cir. 1908).
52. United States v. Powers, 305 U.S. 527 (1939).
53. Id. at 581.
54. See note 3 supra.
55. Treaty with the Crow Indians, May 7, 1868, 15 Stat. 649, 650-651. (effective Aug.
12, 1868).
56. Treaty with the Crow Indians, May 7, 1868, 15 Stat. 649, 650. (effective Aug.
12, 1868).
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is susceptible of cultivation under irrigation ' 5 7 In the course of
events patents to the lands involved in Powers were issued to
Indian people. These patents to the Indians contained general language of conveyance but "contained no express provision concern"ng
water rights. "58 It was the interests of the individual Crows that
the defendant non-Indians received by mesne conveyance or purchase
from the federal government.
In 1885 the United States had initiated the construction of an
Indian irrigation project which did not include the Powers lands.
During the drought years of the early 1930's Powers and other
non-Indians diverted water away from the Indian irrigation project.
The case here was initiated against Powers to restrain that diversion.
Relying upon the Winters doctrine to defend their diversions, Powers
and others contended ". . . that under the Treaty of 1868 waters
. . .were reserved for the equal benefit of tribal members...."59
Powers brought into focus the crucial issue through the assertion
that "when allotments. . . were. . . made" 60 to the Indians and
those allotments were conveyed in fee simple to Powers, "the
right to use some portion of tribal waters essential for cultivation
passed to the owners. ' 61 The Court ruled that the claim of Powers
62
"to the extent stated is well founded.1
The rationale of the Winters decision was thus adopted by
the Supreme Court. Powers, however, extended the doctrine even
further. It declared that the Winters rights, being part and parcel
of the land itself 6s passed to the successor in interest of the Indian
or Indians in whom there was invested the original title to Winters
doctrine rights, limited nevertheless to whatever indeterminate interest the original grantee or grantees had at the time of transfer.
It is important in the light of that ruling to examine the nature
of the proceeding initiated against Powers. The action was one
for injunction, not to quiet title. Because of the nature of the
proceeding the Supreme Court said there was shown ". . . no
right to the injunction asked. We do not consider the extent or
precise nature of. . . Powers' rights in the waters. The present
64
proceeding is not properly framed to that end."
Upper Missouri River Basin decisions established the basic precepts concerning Indian Winters doctrine prior and paramount rights
to the use of water. Those decisions stemmed from cases in which
67.
58.
59.
60.
61.
62.
63.
64.

United States v. Powers, 305 U.S. 527, 529
Id. at 531.
Id. at 532.
Id.
Id.
Id.
Id.
Id. at 538.

(1939).
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the Indians had retained their immemorial rights by treaties or
agreements with the United States. The Indians were the grantors
to the United States of lands and rights to the use of water,
reserving to themselves all the lands and rights which were not
granted or conveyed to the National Government. Winters,"5 Conrade6
and Powers" all support that proposition.
Legally the rights to the use of water retained by the 'Indians
differ drastically from rights granted to the Indians by the United
States. Fundamentally the Indian reserved rights are immemorial
in character and are not subject to any existing private rights
or those of the states. Because of the wide variety of circumstances
pursuant to which Western Indians presently occupy their lands
aside from treaties or agreements, reference will be made to Winters
doctrine rights which are not immemorial in character. 68
Throughout the Upper Missouri River Basin are reservations
which include lands and rights to the use of water which are not immemorial in character. Title to those lands and rights stems from
Executive Orders of a variety of types creating reservations or adding to them. Other reservations include lands transferred to or obtained by mesne conveyances to the Indian tribes or individuals. As
noted above, the variety of those transactions and the legal implications must of necessity transcend the purview of this article. Those
lands and rights to the use of water have, however, a factual relationship common with lands with Indian immemorial rights, i.e., the
lands granted by this Nation to the Indian tribes were intended to
provide permanent homes and abiding places for the Indians; the
arid lands are uninhabitable without water.
The Winters doctrine as applied in regard to the Fort Belknap
Indian Reservation under the treaties and agreements there involved
was applied to Nevada's Walker River Indian Reservation. In the
Walker River decision the Court of Appeals for the Ninth Circuit declared that a reservation created by an 1859 Executive Order was
entitled to divert and use water to meet Indian needs.69 It was recognized that the Winters decision was based upon a treaty pursuant
to which the Indians retained for themselves their rights to the use
of water. Quite aside from that significant difference in the source
of title, the Court said: "[iMhe power of the Government to reserve
65. winters v. United States, 207 U.S. 564 (1939).
66. Conrad Inv. Co. v. United States, 161 F. 829 (9th Cir. 1908).
67. United States v. Powers, 305 U.S. 527, 533 (1939).
68. Facts concerning each of the Indian reservations In. the Upper Missouri River
Basin as to the nature, measure and extent of the Indian prior and paramount rights
to the use of water must be separately reviewed. For that reason in 1967 a program
was initiated to "inventory" the rights to the use of water of some Indian reservations.
Recently the Secretary of the Interior undertook to implement that program. No effort
Is made here to do more than generally outline the basic concepts of the law concerning
Indian rights to the use of water in the Upper Missouri River Basin.
69. United States v. Walker River Irr. Dist., 104, F.2d 334, 336 (9th dir. 1939).
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the waters to the Indians and thus exempt them from subsequent
appropriation by others is beyond debate." 70 Those rights were
granted to the Walker River Indians and their reservation. They are
vested rights-first taken from the Indians by the National Government and then restored to them.
In Arizona v. California71 as in Walker, the Supreme Court recognized the power of the National Government to reserve land and
rights to the use of water for Indian reservations. Having referred
to ". . . the broad powers of the United States to regulate navigable
waters under the Commerce Clause and to regulate government
lands under Art. IV, § 3, of the Constitution, ' 72 the Court said:
We have no doubt about the power of the United States under these clauses 73to reserve water rights for its reservations
and its property.
Rejecting the contentions of the State of Arizona which sought
throughout to limit the Indian rights involved, the Supreme Court
continued:
Arizona also argues that, in any event, water rights
cannot be reserved by Executive Order. . . . In our view,
these reservations, like those created directly by Congress,
were not limited to land, but included waters as well. . .. We
can give but short shrift at this late date to the argument
bethat the reservations either of land or water are invalid
74
cause they were originally set apart by the Executive.
That the United States did reserve rights to the use of water for the
Indian reservations; that the Supreme Court decreed those rights
75
to the Indians, is indisputable.
All the Indian Tribes in the Upper Missouri River Basin, whether
they reserved their rights by treaties or agreements, or whether
they were granted them by the United States, have this common
concern:
What disposition is being made of the waters of the Missouri
River above their reservations; what plans are being formulated further to commit those waters?
Attendant with that common concern confronting the Indians is the
question of their legal right to prevent upstream encroachments.
70.
71.
72.
73.
74.
75.

Id. at 336.
373 U.S. 546 (1963).
Id. at 597-598.
Id. at 598.
Id.
Arizona v. California, 373 U,$, 546, 599-601

(1963).
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Reference is made to basic and pragmatic principles of law which,
if enforced, would preserve and protect their rights.
No principle of law in the field of Western jurisprudence is more
firmly established than that which says a right to use water must of
necessity extend to the very wellsprings of the source in which the
right exists. Colorado's Supreme Court at an early date reviewed the
nature of the interest of a downstream owner of rights in the tributaries of the main stream and ruled: "To say . . . that an appropriator from the main stream is subject to subsequent appropriators
from its tributaries would be the overthrow of the entire doctrine
. . ." of prior appropriation. 76 The court in the same decision declared that:
All large streams are dependent upon tributaries for a supply of water. To cut off the water from such tributaries
would be to destroy
the capacity of the stream, to the injury
77
of those below.

On the subject of the downstream owner of rights to the use of water
relying upon all upstream sources, those principles have been gener78
ally followed.
The nature of the right to protect the source of water has been

stated in these terms: "It is a well-established principle in this jurisdiction that all waters are part of a natural water course, whether
visible or not, constituting a part of the whole body of moving water."7 9
76.
77.
78.

Strickler v. Colorado Springs, 16 Colo. 61, 63, 26 P. 313, 315 (1891).
Id '
Richlands Irr. Co. v. Westview Irr. Co., 96 Utah 403, 410, 80 P.2d 458, 465 (1938).
The entire watershed to Its uttermost confines, covering thousands of square
miles, out to the crest of the divides which separate It from adjacent watersheds, is the generating source from which the water of a river comes
or accumulates in its channel. Rains and snows falling on this entire vast
area sink into the soil and find their way by surface or underground flow
or percolation through the sloping strata down to the central channel. This
entire sheet of water, or water table, constitutes the river and it never
ceases to be such in its centripetal motion towards the channel. Any appropriator of water from the central channel is entitled to rely and depend upon all the sources which feed the main stream above his diversion
point, clear back to the farthest limits of the watershed.
Oregon's Supreme Court summarized the general proposition in this manner: "The rights
of prior appropriators from a stream cannot be impaired by subsequent appropriations
of water from its tributaries." Dry Gulch Ditch Co. v. Hutton, 170 Ore. 656, 666, 133
P.2d 601, 611 (1943).
79. City of Colorado Springs v. Bender, 148 Colo. 458, 463, 366 P.2d 552, 555 (1961).
New Mexico's highest court, drawing on several authoritative sources, upheld the
fundamental right of a downstream user to exercise that right in all water contributing
to his source of supply, stating:
"An appropriation when made follows the water to its original source, whether through
surface or subterranean streams or through percolations." Templeton v. Pecos Valley
Artesian Conserv. Dist., 65 N.M. 59, 332 P.2d 465, 470 (1958). Quoting the Colorado
law on the subject, the New Mexico court set forth this basic proposition:
[Tihe law in Colorado governing the first classification above suggested
i.e., underground waters which, if not intercepted, will ultimately find
their way to a natural stream, is well settled. It has been frequently held
by our appellate courts, from a very early date down to the present time,
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In another keystone case the principle was summarized as follows: [S]eepage and percolation belong to the river ...
"1-0
In specifically declaring and adjudicating the Indian rights in
tributaries far removed from their lands, the Court of Appeals for
the Ninth Circuit said:
The suggestion that much of the water of the Ahtanum
Creek originates off the reservation is likewise of no significance. .

. It would be a novel rule of water law to limit

either the riparian proprietor or the appropriator to waters
which originated upon his lands or within the area of appropriation. Most streams in this portion of the country
originate in the mountains [this is true in the case of the
Missouri River] and far from the lands to which their waters
ultimately become appurtenant."1
Wiel has stated the basic rights of downstream owners in the
tributary water source in these terms:
[Ilt is proper to look upon the stream [here the Missouri] as not merely consisting of the channel and flow at
the point where the observer is standing, but as a composite body in which the upper branches and tributaries are
an integral part.82
It is also a basic precept of the law that the owner of rights to
the use of water is protected against deterioration in water quality.
Indeed as the authorities set forth below disclose, the right to preserve the quality of water is commensurate with the right to a specific quantity of water. s3 It is manifestly important that all of the
Upper Missouri River Basin Indians must be vigilant to protect not
only the quantity of water to which they are entitled, but likewise
the quality of it.
The basic legal precepts upon which the rights to the use of water
of the Upper Missouri River Basin by Indians are predicated have
been reviewed. The fact that the Indians must look to the wellsprings
of the Missouri River in the Rocky Mountains to assure their rights
both as to quality and quantity is emphasized. Vital to the Indians of
the vast Upper Missouri Basin are the tenets of the law concerning
that all underground waters which by flowage, seepage or percolation will
eventually, if not intercepted, reach and become a part of some natural
stream either on or beneath the surface, are governed and controlled by the
terms of the constitution and statutes relative to appropriation, the same as
the surface waters of such stream. Id.
80. Safranek v. Town of Limon, 123 Colo. 330, 333, 228 P.2d 975, 977 (1951).
81. United States v. Ahtanum Irr. Dist., 236 F.2d 321, 325 (9th Cir. 1956).
82. 1 WIRL, WATER RIOHTS IN THE WESTERN STATES 358 (3d ed. 1911).
83. Wright v. Best, 19 Cal.2d 368, 121 P.2d 702 (1942) ; Phoenix Water Co. v.
Fletcher, 23 Cal. 482, 487 (1863); Markwardt v. City of Guthrie, 18 Okla. 32, 90 P. 26
(1907); Adams v. Portage Irrigation, Reservoir & Power Co., 95 Utah 1, 72 P.2d 648
(1937), moditied, 95 Utah 20, 81 P.2d 368 (1938).
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the exercise and enjoyment by them of their prior and paramount
rights.
It has long been a general principle of law in the West concerning rights to the use of water that those rights could be exercised
for any beneficial purpose. Similarly, an owner of a usufructuary
right to water can change the character of use to meet changing conditions - from agriculture, to industry, to recreation. 4 Changes
cannot, of course, invade existing rights by placing an additional
burden on the water supply.15
It is important to keep in mind, when considering the purposes
for which Indian Winters doctrine rights may be exercised, that
agriculture was the predominant use to which water was applied in
the Upper Missouri River Basin in 1908 when that doctrine was enunciated. Both the Winters and Conrad cases related to the irrigation
of arid land. However, both of those cases recognized that the water
could be put to beneficial use without limiting it to irrigation. 6 Indian rights to the use of water may extend to the generation of electricity and to domestic requirements.1
Great stress must be placed upon the fact that the rationale of
the Winters doctrine as applied to Executive Orders and Congressional reservations is applicable to other lands withdrawn by the federal government for a variety of purposes. For example, the Supreme Court declared that the principles of the Winters doctrine
are applicable to lands withdrawn by the United States of America
for (a) National Recreational Areas; (b) National Forests; (c) National Wildlife Refuges.88
Recently reiterating and reaffirming the broad language of both
Winters and Conrad, the Court of Appeals for the Ninth Circuit stated
that the rights adjudicated to the Yakima Nation could be exercised
and "that the said water can be put to a beneficial use."8 19 That decision reflects a sound principle. There is no basis in law for limiting
Winters doctrine uses.
Irrespective of the clarity with which the Winters doctrine was
enunciated, reiterated and repeatedly reaffirmed, grave problems
confront the Indian people in the Upper Missouri River Basin. There
has been a steady encroachment upon Indian rights in the basin, (primarily by the agencies and agents of the federal government). Persistent violators of Indian rights in the Missouri Basin have been
84. 2 C.
(2d ed.).
85.

iXqrwsy, A TREATISn ON THE LAW o

State laws are

not, of course, applicable

IRIGATION AND WATER
to Indian rights

to the

RIGHTS 1500
use of water.

Among users subject to state law the states frequently require compliance with state
statutes regulating the changes of point of diversion, place of use and character of use.
86. See note 41 aupra and accompanying text.
87. United States v. Walker River Irr. Dist., 104 F.2d 334, 840 (9th Cir. 1989).
88. Arizona v. California, 373 U.S. 546, 601 (1963).
89. United States v. Ahtanum Irr. Dist., 330 F.2d 897, 915 (9th Cir. 1964).
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the Interior Department's Bureau of Reclamation and the Army
Corps of Engineers.9

The problems of the Indians in the Upper Missouri River Basin
have been accentuated by the failure of the Interior Department to
take appropriate action to determine the present and future water
requirements on the Indian reservations throughout that Basin. 9 '
90. For locations of Upper Missouri River Basin reservations and largely non-Indian
water resource developments, reference is made to a series of maps published by the Interior Department disclosing Reclamation and Corps of Engineer Projects In the Upper
Basin as they relate to Indian reservations:
Wyoming: See map, Wyoming, Water Resource Development, Bureau of Reclamation,
United States Department of the Interior 1970.
Wind River Indian Reservation-Riverton Federal Reclamation Project; Boysen. Dam
and Reservoir.
Montana: See map, Montana, Water Resource Development, Bureau of Reclamation,
United States Department of the Interior 1970.
Crow Indian Reservation-Yellowtail Dam and Reservoir, together with planned appurtenant works:
Blackfeet Indian Reservation;
Fort Belknap Indian Reservation;
Fort Peck Indian Reservation-Milk River Federal Reclamation Project; Fort
Peck Dam and Reservoir-Corps of Engineers.
North Dakota: See man, North Dakota, Water Resource Development, Bureau of Reclamation, United States Department of the Interior 1970.
Fort Berthold Indian Reservation: Garrison Dam, Lake Sakakawea-Corps of Engineers;
Garrison Diversion Unit-Bureau of Reclamation.
Standing Rock Indian Reservation: Lake Oahe (Oahe Dam In South Dakota). The Corps
of Engineers creates impoundments the entire length of Standing Rock Indian Reservation which is situated in both North and South Dakota.
South Dakota: See man, South Dakota, Water Resource Development, Bureau of Reclamation, Denartment of the Interior 1970.
Standing Rock Indian Reservation: Lake Oahe borders the entire length of Standing
Rock Indian Reservation in South Dakota-Corps of Engineers. Standing Rock Indian
Reservation likewise is traversed by Grand River from west to east, a tributary of
the Missouri River emptying into Lake Oahe.
Cheyenne River Indian Reservation: Cheyenne River and Lake Oahe constitute the entire southern boundary of the Cheyenne River Indian Reservation-Corps of Engineers.
The waters of the Cheyenne River and its tributaries are utilized by the Bureau of Reclamation at the Angostura Project in southwestern South Dakota and Belle Fourche
Federal Reclamation Project in west central South Dakota. The Belle Fourche Is a major
tributary of the Cheyenne River.
The Moreau River traverses the Cheyenne River Indian Reservation from west to east
entering Lake Oahe on the Cheyenne River Indian Reservation.
There are no Reclamation projects on Standing Rock or Cheyenne River Reservations.
Lower Brule Indian Reservation and Crow Creek Indian Reservation: These two Indian
reservations border upon Lake Francis Case created by Fort Randall Dam-Corps of
Engineers.
Pine Ridge Indian Reservation: The rights of the Pine Ridge 'Indian Reservation in the
Cheyenne River which borders the northwest corner of that reservation. have been Invaded by the Angostura Dam and Reservoir built by the Bureau of Reclamation. The
White River rises in Nebraska flowing northward into the Pine Ridge Indian Reservation. There are numerous invasions of the Pine Ridge Indian Reservation rights because
of appropriations made in the State of Nebraska.
Rosebud Indian Reservation: Borders unon Lake Francis Case created by the Corps of
Engineers' Fort Randall Dam. Comments respecting the White River as it pertains to
Pine Ridge Indian Reservation are enually applicable to the Rosebud Reservation, the
northern boundary of which is the White River.
Yankton Indian Reservation: Lies on the east shore of Lake Francis Case at the site of
Fort Randall Dam.
Nebraska and Kansas: See mans of Nebraska and Kansas, Water Resource Development, Bureau of Reclamation, Department of the Interior 1970. Other Indian reservations with varying degrees of interest in the Missouri River development are as follows:
Ponca; Santee; Winnebago; Omaha: Sac and Fox: Potawatomi; Kickapoo.
91. Belated efforts in the last six months to establish an Indian Water Rights section
in the Bureau of Indian Affairs must be carefully evaluated. That agency is plagued by
the intolerable conflicts of interest between the agencies and agents of the Department
of the Interior which have historically and consistently Invaded Indian rights to the use
of water, and those who have undertaken to protect and preserve the Indian rights. It
is beyond the province of this article to evaluate the success of the Indian water agency

INDIAN WATER RIGHTS

Attacks by Interior Department officials upon the Winters doctrine were launched immediately upon its enunciation.9 2 A prime
actor in the attacks upon the Indian Winters doctrine was the Chief
Engineer of the Bureau of Indian Affairs. That official took steps to
denigrate the Indian rights for the benefit of non-Indians. His attacks
upon the principles of the Conrad decision were particularly vehement. Comparable attacks were made by other officials of the Interior Department who were employed by the Bureau of Reclamation. Seizure of Indian rights to the use of water is part of the shameful history of the invasion of Indian rights in furtherance of nonIndian projects. Examples of these invasions of Indian rights are
numerous. Contemporaneous with the rendering of the Winters and
Conrad decisions, negotiations were being conducted between the
United States and Great Britain concerning Blackfeet, Fort Belknap
and Fort Peck Indian rights to the use of water in the Milk River. It
will be recalled that rights to the use of water in that stream was the
subject matter of the Winters case. In the 1909 Canadian Boundary
Waters Treaty, this Nation agreed that, ". . . the St. Mary and Milk
Rivers and their tributaries (in the State of Montana and the Provinces of Alberta and Saskatchewan) are to be treated as one stream
for the purposes of irrigation and power, and the waters thereof
shall be apportioned equally between the two countries. . . ."I's By
that covenant, in disregard of the rights of the Blackfeet, Fort Belknap and Fort Peck Indians to the use of water, an inceptive step
was taken, the consequences of which may not yet be fully assessed.
Reference is made to the Milk River Federal Reclamation Project." By that project the waters of the St. Mary River and the Milk
River, referred to in the Canadian Boundary Waters Treaty, are,
in effect, co-mingled. The project implements that treaty. That the
Blackfeet Tribe of Indians have a direct and immediate interest in
the vast and complex exchange of waters of the international
streams is manifest. Both the St. Mary River and the Milk River
rise upon or traverse their reservation. A separate study is under
way to determine, if possible, the steps which should be taken to protect the Blackfeet interests.
Indian rights to the use of water from Montana to Nebraska
have been encroached upon, seized, or gravely impaired by the Department of the Interior or the Corps of Engineers in a manner that
shocks the conscience.
in the Bureau of Indian Affairs or to predict what the future success of that agency
will be.
92.
FEDERAL ENCROACHMENT ON INDIAN WATER RIGHTS AND THE IMPAIRMENT OF RESERVATION DEVELOPMENT, 2 A COMPENDIUM OF PAPERS: JOINT ECONOMIC COMMITTEE 495,

91st Cong., 1st Sess. (1969).
93. H.R. Doc. N. 319, 90th Cong., 2d Sess. 383 (1968).
94. See Reclamation Project Dam. United States Department of the Interior 341 et seq.
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Impact upon the Fort Peck Indian Reservation by the Milk
River Federal Reclamation Project has been felt. Due to the overbuilding of that Federal Reclamation Project the Fort Peck Indian
Reservation has been deprived of its water supply from the Milk
River and the waters are contaminated with excessive salts. This
matter and related subjects are briefly alluded to under the heading, "Missouri River Basin - A Vast Area Where Economic Development [on Indian Reservations] Has Been Defeated by Federal
Agencies, Laws and Policies." 5 Mention is also made of the invasion of Crow Indian rights in the Big Horn River in connection with
the Yellowtail Dam and Reservoir. A comparable circumstance
exists on Wyoming's Wind River Indian Reservation.
The unconscionable conduct of the Corps of Engineers on North
Dakota's Fort Berthold Indian Reservation has been chronicled in
detail. Seizure of Indian lands and rights to the use of water in disregard of human rights and dignities is the hallmark of the outrage
against the Indians of that reservation.98 Personal investigatioWs
have been made in regard to the failure to protect the Winters doctrine rights for the Pine Ridge and Rosebud Indian reservations.
The investigations have revealed the steady encroachment upon the
rights of those Indians. Indeed, it may be stated that there is, and
for many years has been, consistent impairment of Indian lands and
rights to the use of wafer throughout the Upper Missouri River Basin
by federal agents and agencies. Private individuals and corporations, either with the assistance or acquiescence of federal agents
or agencies, have likewise consistently invaded lands and interests
97
of the Indian people throughout the Upper Missouri River Basin.
Failure to properly administer, preserve, and protect the Indian
Winters doctrine rights to the use of water throughout the Upper
Missouri River Basin constitutes a classic example of the consequences of the intolerable conflicts of interest within the Department of the Interior. In that Department Indian rights are being
consistently seized, invaded, or impaired by federal agencies in
furtherance of non-Indian projects and purposes. 8
Presidential condemnation of both the Interior and Justice Departments for their failure to protect the rights and interests of the
95.
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97. See the tabulation in note 90 supra of the streams which rise upon, traverse or
border Indian reservations where Indian rights have been invaded in varying degrees in
the Upper Missouri River Basin by federal agencies.
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Indian people was summed up in these terms: "No self-respecting
law firm would allow itself to represent two opposing clients in one
dispute; yet the Federal government has frequently found itself in
precisely that position." 99
That assessment of the seizure of Indian rights due to conflicts
of interest within the federal government has not halted the seizure
and divestiture of Indian rights to the use of water in the Upper Missouri River Basin or elsewhere in the Western United States. Efforts,
however, are continually being made to remedy the truly scandalous course of conduct by federal agents and agencies. Whether
change can be accomplished is at this moment still questionable.

99.
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